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What the Act Does 

 Allows a mentally competent adult who is determined by 
a physician to be suffering from a terminal disease to 
request a drug to be prescribed for the purpose of 
ending his or her life. 

 The full text of the law (ABX2-15) is 25 ½ pages and is 
available online:  
 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=20152016

2AB15 

 Adds Health and Safety Code § 443  

 Follows § 442 et. seq. requiring health care providers to 
provide terminally ill patients (or their surrogates) with 
notice of their right to information and counseling  
regarding legal end-of-life options. 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520162AB15
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520162AB15


Some History of the Statute 

 Originally introduced as SB-128 in January of 2015 

– passed through senate Health, Judiciary and 

Appropriations committees, passed 23/15 in the 

Senate then stalled in the Assembly. 

 Reintroduced as ABX2-15 in August of 2015 during 

the “second extraordinary session”.  Passed by 

Assembly (44/35) and Senate (23/15); signed by 

Governor Brown on October 5, 2015 

 Effective date will be 91 days after conclusion of 

second extraordinary session when it was 

introduced (still in session – session must  

end by November, 2016) 



Who May Use the Statute? 

 Adult California resident with a terminal disease 

who has capacity to make health care decisions 

 Personally requests the aid in dying drug and is 

able to self administer: 2 oral requests 15 days 

apart followed by a witnessed written request 

 Attending physician must offer opportunity to 

rescind before writing the actual prescription 



Physician Obligations 
 Determine capacity and that patient qualifies under law 

 Refer to mental health specialist if indications of mental 

disorder exist; specialist must verify capacity and that patient 

not suffering from impaired judgment 

 Verify terminal disease diagnosis 

 Determine that request is voluntary and decision is informed 

 Refer to another MD to confirm diagnosis and capacity 

 Confirm absence of coercion or undue influence by private 

conversation 

 Counsel patient regarding certain enumerated topics 

 Complete state mandated forms and turn in all  

documents to the State Department of  

Public Health (DPH) 



Documentation 

State mandated forms 
 Request for Aid in Dying Drug1 (witnessed) 

 Interpreter declaration (if used) 

 Final attestation for Aid in Dying Drug 

 Attending physician checklist and compliance form1 

 Consulting physician compliance form1 

 Attending physician follow-up form2 

 

1  Must turn in to DPH within 30 days of writing prescription 
2  Must turn in to DPH within 30 days of death from  

   any cause if prescription was written 

 



































Medical Record Requirements 

Medical Record:   

 Oral and written requests 

 Diagnosis and prognosis 

 Capacity 

 Qualification of patient (age, residence, etc.) 

 Mental health assessment if performed 

 Consulting physician evaluation 

 Offers to rescind 

 Specific notes documenting compliance  

with each statutory requirement  



Death Certificates 

 Not addressed by the Act 

 However, use of drug prescribed under 

the Act is not suicide 

 Guidance from CMA legal counsel 

 Do not list suicide as cause of death 

 List cause that MD feels is most accurate 

 Act does not preclude MD from listing  

the underlying terminal illness 



Prohibitions 

 Contract, will or other agreement may not be 

conditioned upon making or rescinding request 

 Sale, issuance or premium rate of life or health 

insurance may not be conditioned upon or 

affected by request 

 Insurer may not provide information about aid in 

dying unless requested by insured or MD acting 

at insured’s request 

 Insurer may not combine treatment denial  

notification with aid in dying information 



Immunities 

 No liability solely due to presence at time the 

drug is ingested 

 No liability for person who assists with 

preparation of drug; assistance with ingestion is 

prohibited 

 No liability for health care provider who refuses 

to participate or directs employees not to 

participate 



Legal Protection for Physicians 

 May not be required to participate 

 May opt out of giving information on 

referrals to patients for reasons of 

conscience, morality or ethics (but must 

provide medical record) 



Legal Protection for Physicians 

 Protects MD from criminal, civil, 

administrative, disciplinary, employment, 

credentialing, medical staff actions, medical 

board actions and other consequences if he 

or she: 

 Declines to participate in any activities covered 

by the Act 

 Participates in good faith compliance  

with the requirements of the Act 



Legal Protection for Physicians 

 Actions taken in accordance with the Act 

are not suicide, assisted suicide, homicide 

or elder abuse 

 

More information:  CMA Document #3459 

published by CMA legal counsel on January 

20, 2016  http://www.cmanet.org/ 

 

 

http://www.cmanet.org/


Felonies 

 Altering or forging request 

 Destroying a withdrawal or rescission  

 Knowingly coercing or exerting undue influence 

on patient to request lethal drugs 

 Lethal injection, mercy killing or active 

euthanasia are still homicide 

 Compliance with the statute is not homicide 



Efforts to Repeal 

Seniors against Suicide attempted to gather 

sufficient signatures for a ballot referendum to 

repeal the statute but appear to have been unable 

to obtain enough signatures. 

 

“Our work to oppose this law will not be over.  We 

will explore other options including legal action.” 

   - Dr. Mark Hoffman 

     stopassistedsuicide.com 

 



Disability Rights? 

 No unified voice 

 Disability Rights Legal Center 

(disabilityrightslegalcenter.org)  

 Counsel in Brody v Harris a San Francisco Superior Court case 

seeking declaration that Penal Code § 401 (assisting in suicide) 

does not apply to physician aid in dying) 

 Opposing organizations listed at Californians Against 

Assisted Suicide (noassistedsuicideca.org) 

 No information as to the basis for objection by each organization 

nor whether the ABX2-15 safeguards would satisfy the 

organization’s concerns 

 Unknown what action, if any, will be taken 

 



Experience in Other States 

 Oregon:  First to have physician assisted suicide law 

 Death With Dignity Act passed by 51% popular vote 

November 8, 1994 

 Attempt to repeal in 1997 rejected by 60% of voters 

 Upheld by US Supreme Court in 2006 holding that 

the federal Controlled Substances Act does not 

empower Attorney General to prohibit MD 

prescribing of fatal controlled substances for  

this specific purpose 



Experience in Other States 

 Washington:  Ballot initiative November 4, 2008 

passed by 58% 

 Montana:  Supreme Court  - December 5, 2008 “no 

indication that physician aid in dying provided to 

terminally ill, mentally competent adult patients is 

against public policy”. Physicians arguably shielded 

but no statutory procedures 

 Vermont:  Legislative Act became law May 20, 2013 

 Legislative Acts in OR, CA, WA & VT  

have more similarities than differences 

 



The Oregon Experience 



The Oregon Experience 

 Since the law passed in 1997, a total of 1327 

people have had DWDA prescriptions written and 

859 patents have died from ingesting 

medications prescribed under the DWDA. 

 Of the 105 DWDA deaths during 2015, most 

(67.6%) were aged 65 years or older.  The 

median age at death was 72 years.  As in 

previous years, decedents were commonly white 

(95.2%) and well-educated (47.6% had a  

least a baccalaureate degree). 



The Oregon Experience 

 In 2014 79.4% of patients were diagnosed with 

cancer and 16.2% were diagnosed with 

amyotrophic lateral sclerosis (ALS). 

 Most (89.5%) patients died at home, and most 

(93.0%) were enrolled in hospice care either at 

the time the DWDA prescription was written or at 

the time of death. 

 Lethal medication used 
 Secobarbital (60.0%) 

 Pentobarbital (39.0%) 

 Other  (1.0%) 



The Oregon Experience 

 The three most frequently mentioned end-of-life 

concerns were: loss of autonomy (91.4%), 

decreasing ability to participate in activities that 

made life enjoyable (86.7%) and loss of dignity 

(71.4%). 

 Eighty-three physicians wrote 155 prescriptions 

during 2014 (between 1 and 12 prescriptions per 

physician). 

 During 2014, no referrals were made to  

the Oregon Medical Board for failure to  

comply with DWDA requirements. 



The Oregon Experience 

Age at death (years) 
 18-54  (5.8%) 

 55-85+  (94.3%) 

 Race 
 95.2% white  

 4.8% identified as other than 

white 

 Marital Status 
 Married (45.7%) 

 Widowed (24.8%) 

 Never married (5.7%) 

 Divorced (23.8%) 

 Education 
 Less than high school (5.7%) 

 High school graduate (21.9%) 

 Some college (24.8%) 

 Baccalaureate or higher (47.6%) 

Characteristics and end-of-life care 2014 (N=105) 



Issues to Consider 

 Malpractice Insurance  

 MD responsibility to determine lack of coercion or 

undue influence 

 Risk if statutory compliance incomplete 

 Death certificate completion 

 Standard of care and practice in this untested 

environment 

 Are the procedures unduly burdensome? 

 Will aid in dying be available to all who  

request and qualify? 



The VA Perspective 

“Practitioners functioning in their VA 

capacity are prohibited from participating 

in PAS and euthanasia, including 

participating in evaluations, referrals to 

self or others, or records reviews related 

to requests for PAS or euthanasia by VA 

patients, even when such actions are 

allowed in non-VA facilities by laws of the 

state in which the VA facility is located or 

the practitioner resides or is licensed.”  



The VA Perspective - Basis 

 Assisted Suicide Funding Restriction 

 42 United States Code §14401 

 Federal funds may not be used to pay for 

items & services “the purpose of which is 

to cause (or assist in causing) the 

suicide…of any individual.” 

 §14402(a): includes “assisted suicide” 

 §14402(d)(1)(I): Veterans medical care 

 TMS: Responding to Requests to 

Hasten Death (Course 16749) 



The VA Perspective - Limits 

 May not: 

 Perform PAS as VA practitioner/on VA 

property. 

 Refer for PAS, including to self. 

 Act as consulting physician (mental 

health/mandatory). 

 Providing basic information (including 

lack of service at VA) not expressly 

prohibited. 
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Thank you for your time and attention. 

Christine J. Wilson, R.N., J.D. 

David M. Chooljian, M.D., J.D. 

  
 

 

Note:  This class is intended to provide general information only.   
For specific legal advice applicable to your personal situation, please consult  
an attorney.  No attorney-client relationship with the firm Tyler & Wilson, LLP  

is intended to be created by this presentation. 


